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Oifize of legislative Counsel p /
es

10 July 1978

WASHINGION, . . 20505

Mr. Theodore J. Kazy

Minority Staff Director

Committee on Post Office and Civil Service
House of Representatives

Washington, D.C. 20515

Dear Ted:

In follow-up to our discussion last Iriday on provisions in H.R. 11280,
the Civil Service Reform legislation, 1 wculd like to provide you with some
additional information on two provisions: proposed subsection 5402 (a)
(page 173 of the June 15, 1978, Committee Print) and proposed Title VII
(""Labor-Management Relations').

1. Proposed subsection 5402(a)--"Merit Pay System." As we discussed

on 7 July 1978, in our vicw, the language "as established under chapters

51 and 53 of this title" should be insertced at the end of proposed subscection
5402(a), in order to make clear that the Merit Pay System is applicable only
to positions wnder the Pay Classification Act. Since both CTA and NSA arc
not under the Pay Classification Act, this amendment would solve our concern
that, in being subject to the Merit Pay System, our personnel system would,
at least in part, become subject to external monitoring and regulation (by
the proposed Office of Personnel Managemert). This, of course, would

change the status quo as regards our present position, based on our statutory
authorities, and would thercfore be inconsistent with our need for exemptions
from H.R. 11280. This amendment could be accompanicd by Report language
making clear that:

t
as

... As regards those agencies not subject to the Pay
Classification Act, in which pay is fixed by adwinistrative
action, vhile not within the merit pay system proposed

by chapter 54, it is anticipated that these agencies will
follow the principles and procedures of the wmerit pay
system to the maximum extent consistent with their
authorities and responsibilities.”
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A different, and in our view less desirable, approach to yesolve
this problem wou 1d be to specifically cxeupt CIA and KSA from the scope
of the Merit Pay System. This could be done by inscrting the following
language at the end of subsection 5402(), on line 23 of page 173 ol the
June 15, 1978, Committee Print:

''. Provided that the merit pay system shall not apply
to the Central Intelligence Agency or the National
Sccurity Agency."

This amendmwent could be accompanied by Report language along the followin

"The Central Intelligence Agency and the National Securlity
Agency shall not be within the proposed merit pay system,
based on the wique missions and needs of thosc agencics
pursuant to their operative statutes. It is anticipated,
however, that these agencles will adhere to the principles
and procedures of the merit pay system to the maximun
extent consistent with their authorities and responsi-
bilitics set forth in the National Security Act of 1947,
as anended (50 U.S.C. 403), the Central Intelligence
Agency Act of 1949, as awendsd (50 U.S.C. 4031 et scq.),
Pub. L. 86-36, 73 Stat. 63, as amended, and Pub. 1. 8§8-280,
78 Stat. 168, as amended.™

2. Proposed Title VII--"Labor-Monagement Relations. [t is essential

that intelligence agencies not be sub;cbt to this proposed title. We
strongly endorse the provision included in the Administration's proposcd
Title VII, which would exempt FBI, CIA, NSA, and other intclligence
agencies (proposed subsection 7162(c)), as we discussed on 7 July 1978.

The much narrower intelligence agency exeaption provided in para-
graph 7112(b) (6), on page 23 of the Jue 22 ]078 Committee Print of
pronosed Title VII, is inadequate. Thts pqraordnh would exempt from

"appropriate’ laoor "units' euployees 'engaged in intelligence,
investigative, or seccurity functions of any. agency \ which dlro(tly
affect n9t1ona1 security.” This formulation, in the first instance,
doas not specifically exempt agencies from coverage, but only certain
erployees within agencies. Morcover, only cnployecs engaged in "intel-
ll“OﬂCe _.. functions ... which dirc (112 affect national roleiy”
(erphasis added) are exerpted. 7This Janguage would scem to require that
a determination be made as to each enployee, in CIA for exawple, to

determine whether his duties “directly affect national security.' While
the overall mission of CIA and NSA clearly would fit this CriECTiQ
disputes might arise as to whether oznn individual cmployce's anCtiO“C

'dlrchl) affect nataonal socurlty Because of thl% DOtOﬂLTH[ (OAtrq

o‘v]oye“' functlons dppll(ﬁilonb of thv 5tdnd1td.wou1d bo dnfflgult ond

o lincs:

could have the contcnuious and inequitable result of limiting the activitices

of some cmployees but not others. DMoreover, if even some enployces were
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permitted to form an "appropriate labor wnit,' the results could scverely
irpact on the abllity of intellirence azencies to fulfill their vital
rissions.  Finally, the proposad exenption in parvagraph 7112(b) (6)

of the Committee Print, unlike the exemption in subsection 7162 (c)

of the Administration's proposed Title VIL, would not extend to the
entire Subchapter 111 on "Federal Service Labor-Managenent Relations'
[or, as the Committee Print is organize:l, to the entive Title VII,
"Federal Service Labor-Managerent Relations].

Ve look forward to discussing these and other matters relating to
H.R. 11280 with you. Thank you very nuch for your help. ‘

Smiceroly,

STAT

Assistant Legislative Counsel
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